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Heading of Judgment in MACT case.

BEFORE THE MEMBER OF THE MOTOR ACCIDENT
CLAIM TRIBUNAL, SONITPUR, TEZPUR

Present: Sri J.M.Barman, AJS,
Member, MACI; Sonitpur
Tezpur

MAC No. (D) Case No: 51/ 2019

1. Miss Bornali Bonia

DIO - Late Thaneswar Bonia

Vill - Mazgaon Baruah Chuburi

PO - Tezpur

P.S. - Tezpur

Dist: Sonitpur( Assam )
----------cla ima nt

-Vs-

1. Sri Prakash Singh

S/O- Amarjit Singh

CIO - Sri Jugal Das

House No. 21, RG Baruah Road

PO - Fatasil Ambari

Dist: Kamrup (M)(Assam)
----owner of the offending vehicle

2. Sri Ram Krishna Roy

S/O - Punit Lal Roy.

R/O - Ganeshguri

P.S. - Dispur
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Dist - KamruP(M), Assam.
---Driver of the offending vehicle

3. The Oriental Insurance Co Ltd'

Main Road,

Tezpur' 
---- Insurer of the offending vehicle

--opposite parties.

Date of argument: 20-07-2022

Date of Judgment: 22.08.2022

APPEARANCE:

Advocate for the claimant: Mr. F. Haque

Advocate for the opposite party No'1 & 2: Ex-parte

Advocate for the opposite party No. 3: Mr. A.K. Paul

JUDGMENT

1. This is a claim fited by the claimant Miss Barnali

Bonia under section 166 0f the M.V. Act, 1988,
v

claiming compensation of S 20,00,000/ (Rupees

twenty lakh) on account of death of her brother

namely Pranjal Bonia who died in a motor vehicle

accident taken place on B.lZ.zOtB at NH No: 37(A)

near at Goswami Nurshing home, Mission chariali,

Tezpur.
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2. The facts narrated in the claim petition in brief is

that on 8.12.2018 at about 8.30 PM, the deceased

was returning from Bhomaraguri side towards Mission

Chariali driving a motor cycle bearing registration No:

AS-12U-9685 and while he reached near Goswami

Nurshing home, Mission Chariali , the offending vehicle

bearing registration number AS-01CC-3083 (TRUCK )

which was coming from behind of the deceased,

driven by driver in a rash and negligent manner had

dashed against the motor cycle of the deceased t

while giving pass to another vehicle coming from

opposite direction, As a result of that accident, the

deceased as well as the pillion rider of the motor cycle

namely Dhiraj Das had fallen down on the road and

sustained grievous injury on their person. The

claimant further submitted that due to the aforesaid

accident, her brother died within a short period of

time on the same day. The claimant further submitted

that her brother was aged about 22 years at the time

of death and he was earning an amount of Rs.9000/ (

Rupees nine thousand ) only per month by working as

a clerk cum accountant in a Brick field and she being

unmarried sister of the deceased is totally depend

upon the earning of her brother. The claimant further
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submitted that aforesaid accident was occurred due to

rash and negligent driving of the driver of the

offending truck bearing registration number AS-01CC-

3083 (TRUCK) and accordingly prays for an amount of

Rs.20 lakhs as compensation for the death of her

brother in road traffic accident.

3. Summons issued to Opposite party No: 1 & 2/

owner and driver of the offending vehicle bearing

registration No: AS-01CC-3083 (TRUCK), were

properly served and in-spite of service of summons,

they failed to appear before this tribunal, due to which

my learned predecessor proceeded Ex-parte against

both of them.

OppositepartyNo:3ltheorientallnsurance

Company LTD after receiving the summon has

appeared before this Tribunal and filed their written

statement by contesting the proceeding.

Opposite party No: 3l Insurance Company in

their written statement took the pleas that claim

petition is not maintainable, claim petition is bad for

non-joinder of necessary party as according to

opposite party No: 3 the owner and insurer of the

motor cycle bearing registration number AS-12U-9685

is necessary party in the instant claim petition.

Member \- 4'
Molor AoO'. "nt Clainrs Trbun{

3c;,..tui , Tii:Pur
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Opposite Party No: 3 further deposed in their written

statement that the driver of the offending vehicle was

not holding valid insurance policy at the time of

accident. Opposite party No: 3 further submitted in

their written statement that the claimant has lodged

the ejahar after 9 days of the aforesaid accident.

Opposite party No: 3l insurance company further

denied that claimant was dependent on the earning of

her brother , who was younger to her and there was

nothing in the claim petition that she is unable to

maintain herself and the amount claim by the claimant

is too high. Opposite party No:3 further denied the

factum of the accident, monthly income, occupation of

the deceased and dependency as claimed by the

claimant and stated that accident was occurred due to

negligence driving the deceased himself. Opposite

party No: 3 accordingly prays to dismiss the claim

petition filed by the claimant.

6. My learned predecessor after going through of

the pleading of both the parties has framed the

following issues for adjudication of the matter.

a. Whether the accident took place on 8.L2.2018 at

about 8.30 P.M, due to rash and negligent

driving of the driver of the vehicle No: AS-01CC-
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3oss(truck)andwhetherthevictimPranjal
Bonia died due to alleged accident?

b. whether the claimant is / are entitled to get any

compensation as prayed for and if so, from

whom and what extent?

7. In order to prove the case, the claimant Barnali

Bonia has adduced her evidence as cw-1 along with

two other eyewitnesses namely Debajit Tamuly (cw-2)

and Pinku Bania (cw-2) and exhibited some

documents.

DrscussloN, DECTSSION AND REASON THEREOF:

B. I have heard the argument advance by the

learned counsels for both the sides. I have also gone

through the evidence on record of claimant side and

as well as exhibited documents.

9. Issue No: (a): (Whether the accident took

place on 8,72,2078 at about 8,3O P'M, due to

rash an the driver of the

vehicle ck ) and whether

the victim Pranjat Bonia died due to alleged

accident? )
10. The claimant Barnali Bonia (cw-l) deposed in

her evidence that on 8.12.2018 at about 8.30 PM, her

brother Pranjal Bonia ( since deceased ) was

r



Mcmber
Motor Accidant Clsins Tftund

SonttPur, TezPur

P^A.GE. NO: ? M.fi.C NO. (p) 51 0f 2019.

returning from Bhomaraguri side toward Mission

Chariali by driving the motor cycle bearing registration

No: AS-12U-9685 by keeping his side of the road and

while he reached near Goswami Nursing Home, near

Mission Charilai , the offending vehicle which was

coming in the same direction, behind the motorcycle

of her brother in a rash and negligent manner and all

of a sudden the offending vehicle had dashed the

vehicle of her brother while trying to give pass to a

vehicle coming from opposite direction. Cw-1 further

deposed in her evidence that due to impact of the

accident her brother along with one Dhiraj Das, who

was pillion rider in the motor cycle of her brother, had

fallen on the road and had sustained grievous injury.

Cw-1 deposed in her evidence after the accident her

brother was admitted at GMCH, Guwahati on the same

day, but her brother expired at GMCH, at about 3.00

AM in the morning. According to Cw-1 aforesaid

accident had occurred due to rash and negligent

driving of the driver of the offending truck bearing

registration No: AS-0 1CC-3083.

11. Opposite partyl insurance company although

cross examined Cw-1 on length, but failed to cross

examined Cw-1 on the point of rash and negligent

t
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driving of the driver of the offending vehicle, except

giving one suggestion.

L2. cw-2 Debajit Tamuli is one of the eye witness of

the accident and deposed in his evidence that on the

date of accident i.e. B.l2.2o1B at about 8.30 PM , he

was standing in front of Goswami Nursing Home in

connection of his personal need and at that moment

the deceased riding a motor cycle bearing registration

number AS-12U-9685 had reached near the Goswami

Nurshing home, near at Mission charilai on 37(A) NH,

then offending vehicle bearing registration number AS-

01cc-3083 (truck) motor cycle of the deceased in a

rash and negligent manner with high speed , had

dashed his motorcycle from behind and due to impact

of the accident, both the occupant, i.e. rider and

pillion rider had felled down on the road and had

sustained injuries. cw-2 further deposed that the

pillion rider died on spot while brother of the claimant

died at GMCH, Guwahati on 9.72.2018 at about 3 AM.

cw-2 specifically deposed that aforesaid accident had

occurred due to rash and negligent driving of the

driver of the offending truck.

13. In his cross examination, cw-2 reiterated that at

the relevant time of accident he was standing along

ilR4i
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with one of his friend namely Tridip Das, near a gumti

shop owned by Bubul, which is situated on the

southern side of 37A National Highways. Cw-2 , other

shop are situated 100 meters away from the place of

occurrence.

L4. Cw-3 Pinku Bania also deposed in his evidence

that on BllZlz}LB at about B:30 PM, pranjal Bania

(since deceased) had met an accident as a result of

which he died on spot.

15. Learned advocate appearing on behalf of the

claimant during his argument submitted that claimant

side has able to prove the rash and negligent driving

of the driver of the offending vehicle.

16. Per contra, learned Counsel appearing on behalf

of the insurance company submitted in his argument

that eyewitness version is not believable one, as on

the date of accident it was a dark night and it is not

possible for a person to see the actual happening at

night from a distance of hundred meters, where the

eyewitness was standing.

L7. In the instant case the claimant side exhibited

the accident information report (Form 54) as Ext-land

from the aforesaid document it reveals that the officer

in charge of Tezpur police station registered a case

t* $0

IVlerntrer
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against the driver namely sri Ram Krishna Ray of the

offending vehicle bearing registration number As-

01CC-3083 (truck), being Tezpur PS case No: 2547118

under section 2791-304-4 of IPC. one Monoj sarma

lodged the ejahar against the driver of the offending

vehicle bearing registration number AS-01CC-3083

before the officer in charge of Tezpur police station.

The investigating officer after completion of his

investigation filed charge-sheet (Ext-3) against the

driver (accused) under section 2791304 (A) of IPC to

stand trial. As per post-mortem report (Ext-a) the

injured sustained injury on a RTA, and in the opinion

of doctor, death was due to shock and internal

hemorrhage. From the post-mortem report it is clear

that, the deceased expired due to the internal

hemorrhage of his head for the impact of the road

traffic accident.

18. The question is, whether the claimant is bound

to prove the rash and negligent driving of the driver of

the offending vehicle beyond reasonable doubt as

required in a criminal case law against the driver

under section 2791 304-A of IPC? The law is now well

settle now that in a claim case under Motor Vehicle

Act, claimant is not oblige to prove the rash and
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negligent driving of the driver of the offending vehicle,

as required in an criminal offence against the driver

under section 279 of IPC. The claimant has to show

preponderance of the probability regarding the rash

and negligent act of the driver of the offending

vehicle.

19. In judgment of Hon'ble Delhi High Court in

United India Insurance Company Ltd. Vs.

Deepak Goel & Ors., 2014 (2), T.A.C. 846 (Del.).

it was held that in a case, where FIR is lodged, charge

sheet is filed, then the documents mentioned above

are sufficient to establish the fact that the driver of

the vehicle in question was negligent in causing the

accident particularly when there was no defence

available from his side.

20. In the instant case also, as I discuss earlier

registering a case by officer in charge of Tezpur

police station against the driver of the offending

vehicle under section 2791304-A of IPC, and filing of

charge-sheet against the driver namely Ram Krishna

Roy of the offending vehicle under section 2791304-A

of IPC by the investigating officer after completion of

investigation , itself prima-facie establish that at the

relevant time of accident the driver of the offending

6ctr
Member

l{otcr AcciCent Claims Tttbuod

SonitPur, TezPur
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vehicle bearing registration number AS-01CC-3083

(truck ) had drove the vehicle in a rash and negligent

manner due to which the accident occurred and

consequence of that accident, the injured Pranjal

Bania had received severe injury on his person and

later on died at Tezpur Civil Hospital on 9.12.2018 at

about 3 AM. From the evidence of the claimant side,

it is already proved that due to rash and negligent

driving of the driver of the truck aforesaid accident

had occurred, consequence of which the brother of

the claimant succumbed to his injuries in the hospital.

2I. Although the opposite party/ insurance company

in their written statement has taken the pleas of

contributory negligence on the part of the deceased

brother of the claimant, but they have failed to prove

the fact by adducing cogent oral evidence. simply

taking a pleas in written statement will not itself prove

that pleas unless and until same is prove by adducing

oral evidence by the party who has alleged it.

22. Accordingly issue number (a) is decided in

affirmative and in favour of the claimant.

23. Issue No: (b) :( Whether the claimants is /
are entitled to get any compensation as prayed

for and if so, from whom and what extent? )
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24. In the instant case my learned predecessor has

not framed any issues for determination on the point

whether at the relevant time of accident the offending

vehicle bearing registration number AS-01CC-3083 had

valid insurance coverage, so that insurance company

can be fastened with the liability to pay the

compensation amount.

25. In the instant case, notice upon the owner and

driver of the offending vehicle bearing registration

number AS-01CC-3083 (truck) could not be served for

which the claimant has issued notice upon them

through paper publication and in spite of the paper

publication, both of them failed to appear before this

tribunal for which my learned predecessor had

proceeded expertly against both of them.

26. In Ext-1 ( From No: 54), in column number 10,

the policy number of the offending vehicle is

specifically mention as 3L320513U20t84569, and

same is valid up to 2810U2019 and aforesaid accident

had occurred on 8.12.2018. Although the insurance

company in their written statement has denied of

issuing any insurance policy in favour of the offending

vehicle, but they had failed to prove the same by

adducing oral as well as documentary evidence that
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on the date of accident the offending vehicle bearing

registration number AS-01CC-3083 (truck ) has no any

valid insurance PolicY.

27. AccordinglY I hold that at

accident the offending vehicle

number AS-01CC-3083 (truck)

policy with opposite Party No:

Company Ltd.

the relevant time of

bearing registration

has valid insurance r,,
trr,aunatUt

3/Oriental Assu+aqee

28. As I discuss above, it is already decided vide

issue (a) that due to the rash and negligent driving of

the driver of the offending vehicle the accident

occurred, consequence of which injured Pranjal Bania

had sustained grievous injury on his head and expired

at about 3.AM in the morning on 9.12.2018, after few

hours of the aforesaid accident. It is also already

proved that the offending vehicle bearing registration

number AS-01CC-3083 (truck) has valid insurance

policy coverage with opposite party No: 3l oriental

Assurance company Ltd at the relevant time of

accident.

29. In the instant case, the claimant Barnali Bonia is

the elder sister of deceased claiming compensation

for the death of her brother namely Pranjal Bania that

r
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had taken place near Nursing home, Tezpur

on 08.12.2018.

30. Cw-1 while deposing her evidence before this

Tribunal, deposed that at the relevant time of accident

her brother was aged about 22 years and the sole

bread earner of their family and he used to earn an

amount of b"gO00/ (Rupees nine thousand) only per

month as a private employee in a local industrial unit

i.e. Arun brick field at Baithabhanga. She further

deposed in her evidence that due to the sudden

demise of her brother, her family has to suffer a great

financial loss, as she was totally dependent on the

income of her brother, as her parents already expired

and she is still unmarried. CW-1 further deposed in her

evidence that beside the financial loss, she also had

suffered a loss of love and affection and great mental

pain and agony due to the sudden demise of her

brother in the state road traffic accident.

31. In her cross-examination, she deposed that her

mother and father had expired on 20ll and 2013

respectively. She further deposed in her cross-

examination that from the year of 2014, her brother

took the job in brick kiln factory. She further admitted

in a cross-examination that her brother was also a
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driver by profession during his lifetime. She denied to

a suggestion of the defence site that after the death

of her mother and during the period of illness of her

father she used earn to maintain her family'

32. cw-2 also in his evidence deposed that brother

of the claimant used to earn his tivelihood by doing a

job in brick Kiln factory, and aforesaid fact is known

to him from his aunt namely Binu Borah'

33. In his cross-examination, he reiterated that the

deceased used to work in a factory for about two

years, prior to his death.

34. cw-1, although deposed in her evidence that her

brother used to earn an amount of tr 9000 I per

month by working in a Brick Kiln factory, namely Arun

Brick Filed of Baithabhanga, but she failed to produce

any evidence from the proprietor of the aforesaid Brick

Kiln factory or any other employees of the aforesaid

factory to prove the fact that her brother was an

employee of the aforesaid factory and used to earn an

amount of s;tgOOO per month. The claimant also

failed to produce in any salary certificate issued by the

proprietor of the aforesaid factory on behalf of her

brother.
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35. Learned counsel appearing on behalf of the

insurance company put much emphasis on the point

that the deceased at the relevant time of accident was

a minor and hence question of being an employee of a

factory at the relevant time of accident was not a

believable one.

36. Cw-1, while deposing her evidence, specifically

deposed that her brother was born in the year of

L997, and the aforesaid accident had occurred in the

year of 2018. Hence on the date of occurrence, if we

count the year of the date of birth of the deceased i.e.

t997, then on the date of occurrence he was above 21

years of age. In the post-mortem report (Ext-4) also,

the age of the deceased is mentioned as 21 years of

age. Hence it can safely be said that at the relevant

time of accident, the deceased was major.

37. As the claimant side failed to prove the income

of the deceased at the relevant time of accident,

hence an amount of Rs. 5000/ (Rupees five thousand

) is presumed to be monthly income of the deceased

at the relevant time of accident.

38. Learned counsel appearing on behalf of the

insurance company during his argument submitted

that the claimant is an ITI degree holder and elder
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sister of the deceased, and hence question of

dependent on the earning of her brother does not

arise, as by having such a degree she would not have

to sit ideal without doing any job. According to learned

counsel appearing on behalf of the insurance

company, the claimant can't be hold as a dependent

on the earning of the deceased, and hence there is no

any loss of dePendencY.

39. To buttress his argument, he had referred the

following judgement

a. 2OO7 (10 ) SCC 643-Manjuri Bewa -vs- Oriental

Insurance ComPanY Ltd. & another

40. Per contra learned cOunsel appearing on behalf

of the claimant during his argument submitted that

the claimant is stitl unmarried and she has no any

income sources of her own and totally depends upon

the earning of her brother.

4t. Recently Hon'ble Supreme court of India in the

case of National Insurance co. Ltd. v. Birender &

Ors, t(2020) 11 SCC 3561 on this aspect held as

follows:

42. "The legal representatives of the deceased

could move apptication for compensation by

virtue of clause (c) of Section 166(1). The maior

-
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married son who is also earning and not fully

dependent on the deceased, would be still
covered by the expression "legal

representative" of the deceased. This Court in

Manjuri Bera [Manjuri Bera v. Oriental

fnsurance Co. Ltd.l (2007) 70 SCC 643J had

expounded that liability to pay compensation

under the Act does not cease because of
absence of dependency of the legal

representative concerned, Notably, the

expression "legal representative" has not been

defined in the A ct. In Manjuri Bera [Manjuri
Bera v, Oriental fnsurance Co. Ltd,, (2OO7) l0
SCC 643J, the Coutt obserued thus:

"9. fn terms of clause (c) of sub-section (1) of
Section 766 of the Act in case of death, all or

any of the legal MAC Case No. 49 of 2O76 Page

77 of 27 representatives of the deceased

become entitled to compensation and any such

legal representative can file a claim petition.

The proviso to said sub-section makes the

position clear that where all the legal

representatives had not joined, then application

can be made on behalf of the legal

Mcmtrer
Motor Aoo&;nt Ci:irns Trbund

SonitPur, TezPur
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representatives of the deceased by impleading

those legal representatives as respondents.

Therefore, the High Court was iustified in its
view [Manjuri Bera v, Oriental fnsurance Co,

Ltd., 2OO3 SCC Online Cal 523 : (2O0Q 2 CHN

37OJ that the appellant could maintain a claim

petition in terms of Section 766 of the Act.

70, ,., The Tribunal has a duU to make an

awar4 determine the amount of compensation

which is just and proper and specify the person

or persons to whom such compensation would

be paid, The latter part relates to the

entitlement of compensation by a person who

claims for the same.

77, According to Section 2(11) CPC, "legal

representative" means a person who in law

represents the estate of a deceased personl and

includes any person who intermeddles with the

estate of the deceased and where a party sues

or issued in a representative character the

person on whom the estate devolves on the

death of the party so suing or sued. Almost in

similar terms is the definition of legal

representative under the Arbitration and
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Conciliation Act, 7996 i.e. under Section

2(7)(g).

72. As observed by this Court in Custodian of
Branches of Banco National Ultramarino v,

Nalini Bai Naigue [Custodian of Branches of
Banco National Ultramarino v. Nalini Bai

Naigue, 7989 Supp (2) SCC 275J the definition

contained in Section 2(11) CPC is inclusive in

character and its scope is wide, it is not
confined to legal heirs only. fnstuad it
stipulates that a person who may or may not be

legal heir competent to inherit the property of
the deceased can represent the estate of the

deceased person. ft includes heirs as well as

persons who represent the estate even without

title either as executors or administrators in
possession of the estate of the deceased. All
such persons would be covered by the

expression "legal representative", As observed

in Gujarat SRTC v. Ramanbhai Prabhatbhai

[Gujarat SRTC v. Ramanbhai Prabhatbhai,

(1987) 3 SCC 234J a legal representative is one

who suffers on account of death of a person due

to a motor vehicle accident and need not

PAGE N0:21 MidC No. (D) 5r oF 2010.

\d
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necessarily be a wife, husband, parent and

child."

73. fn para 75 of Maniuri Bera [Maniuri Bera v'

Oriental fnsurance Co, Ltd.l (2007) 70 SCC 643

: (2008) 1 SCC (Cri) 585J , while advefting to

the provisions of section 140 of the Act, the

court obserued that even if there is no loss of

dependency, the claimant, if he was a legal

representative, wilt be entitled to

compensation. In the concurring iudgment of

S,H. Kapadia, J,, as his Lordship then was, it is

obserued that there is distinction between

"right to appty for compensation" and

"entitlement to compensation"' The

compensation constitutes part of the estate of

the deceased. As a result, the legal

representative of the deceased would inherit

the estate. IndeeL in that case, the Court was

deating with the case of a married daughter of

the deceased and the efficacy of section 740 of

the Act. Nevertheless, the principle underlying

the exposition in this decision would clearly

come to the aid of Respondents 7 and 2
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(claimants) even though they are major sons of
the deceased and also earning,

74. It is thus settled by now that the tegal
representatives of the deceased have a right to
apply for compensation. Having said that, it
must necessarily follow that even the major
married and earning sons of the deceased being
legal representatives have a right to appty for
compensation and it would be the bounden
duu of the Tribunal to consider the apptication
irrespective of the fact whether the legat
representative concerned was fully dependent
on the deceased and not to limit the claim
towards conventional heads only,o

43. In Gujarat State Road Transport

Corporation, Ahmedabad vs. Ramanbhai

Prabhatbhai and Anr.( tg87 (g) SCC 294 )
Hon'ble Gujrat high Court while consldering the

entitlement of the brother of a deceased who died in a

motor vehicle accident to maintain a claim petition

under the provisions of the MV Act, held as under:

"73. We feel that the view taken by the Gujarat
High Coutt is in consonance with the principles
of justice, eguity and good conscience having

q
0\qD

v

Member
Motor Acodent Claims Tr5und
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regard to the conditions of the Indian society.

Every tegal representative who suffers on

account of the death of a person due to a motor

vehicle accident should have a remedy for

realisation of compensation and that is

provided by sections 7t0A to 77OF of the Act.

These provisions are in consonance with the

principles of law of torts that every injury must

have a remedy. It is for the Motor vehicles

Accidents Tribunal to determine the

compensation which appears to it to be iust as

provided in Section 77OB of the Act and to

specify the person or persons to whom

compensation shalt be paid. The determination

of the compensation payable and its
appottionment as reguired by section l70B of

the Act amongst the tegal representatives for

whose benefit an application may be filed under

section 770A of the Act have to be done in

accordantce with welt known principles of law.

we should remember that in an Indian family

brothers, sisters and brothers' children and

sometimes foster children tive together and

they are dependent upon the breadwinner of
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the family and if the breadwinner is killed on

account of a motor vehicle accident, there is no

justification to deny them compensation relying

upon the provisions of the Fatal Accidents Act,

7855 which as we have already held has been

substantially modified by the provisions

contained in the Act in relation to cases arising

out of motor vehicles accidents, We express our

approval of the decision in Megjibhai Khimji

Vira v. Chaturbhai Taljabhagujri ( AIR 7977

GUJRAT 195 ) and hold that the brother of a
person who dies in a motor vehicle accident is

entitled to maintain a petition under Section

77OA of the Act if he is a legal representative of
the deceased."

44. Learned counsel appearing on behalf of the

insurance policy put much emphasis on the degree

hold by the present claimant and she being elder to

the deceased, she must be in service, hence not

dependent on the earning of her brother. But opposite

party except giving suggestion failed to prove the fact

that claimant in fact doing some job for earning for

her livelihood. Simply having a degree or diploma in a

subject will not itself guarantee a job. On appreciation



PA.GE NO: 26 MAC NO. (D) 51 0f'2019.

of the evidence of the claimant, facts remains that

claimant is unmarried till the date of her adducing

evidence,havingnoanyindependentincomesources,

henceinmyopinion,sheisfullydependentonthe

earning of her brother.

45.Moreoverthejudgementcitedbytheinsurance

companyisrelatedtoamarrieddaughterofthe

deceased. I have already discussed about the

aforesaid Judgment in my forgoing paragraphs as

Hon,ble Court even granted compensation to the

marrieddaughterofthedeceasedforthelossof

estate, considering her dependency' In the instant

case, facts and circumstances is totally different as

claimant is still unmarried and she is totally depends

upontheearningofherdeceasedbrother.Henceshe

is entitled loss of dependency and in that

46. In the case of ruational insuranc

16SCC680}theHon,bleSupremeCourtinits
judgment has held in Para No-61 as follows:

Member
lrlotor Acci*+nt Ctaims Trbund

S'r:nitptrr, TezPur
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i) The two - Judge Bench in Santosh Devi

should have been well advised to refer the

matter to a larger Bench as it was taking a

different view than what has been stated

in Sarla Verma, a judgment by a

coordinate Bench. It is because a
coordinate bench of the same strength

cannot take a contrary view than what has

been held by another coordinate bench.

As Rajesh has not taken note of the

decision in Reshma Kumari, which was

delivered at earlier point of time, the

decision in Rajesh is not a binding

precedent, iii.

iii) While determining the income and

addition of 5O o/o of actual salary to the

income of the deceased towards future

prospects, where the deceased had a
permanent job and was below the age of
4O years should be made. The addition

should be 30o/o, if the age of the deceased

was between 40 to 50 years. fn case the

deceased was between the ages of 50 to

60 yearsl the addition should be 75o/o.

ii)

Member
Motor Accident Ctairns Trhmd

SonitPur, TezPur
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iv)

MAC NO. (D) 51 0F 2019-

Actual satary shoutd be read as actual

salary less tax.

fn case the disease was self-employed or

on a fixed salary, an edition of 40o/o of the

estabtish income shoutd be warrant where

the deceased was below the age of 4O

years. An addition of 25o/o where the

deceased was between the age of 40 to 50

years and 70o/o where the deceased was

between the age of 5O to 6O years should

be regarded as the necessary method of

computation. The establish income means

the income minus the tax comPonent'

For determination of multiplicand, the

deduction for personal and living expenses

the tribunals and the courts shall be

guided by paragraph 30 to 32 of Sarla

Verma which we have reProduced

hereinbefore,

The selection of multiplier shall be as

indicated in the Tabte in Sarla Verma read

with ParagraPh 42 of that judgment'

Member
lrlotor Accrdent Clains Trbund

Scnil'i!r, Tezpur v)

vi)

vii) The age of the deceased should be the

basis for aPPlYing the multiPlier'
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viii) Reasonable figures on conventional heads,

namelyl loss of estate, loss of consortium

and funeral expenses should be Rs.

L1OOO/ - ; Rs. 4qOOO/ - and Rs. 75,0O0/ -

respectively. The aforesaid amounts

should be enhanced at the rate of 70o/o in

every three years,

47. keeping the spirit of the aforesaid judgment

passed by the Hon'ble Apex Court, in mind, as the age

of the deceased was 21 years at the time of death ,

hence 40o/o of the income for future prospects should

be assessed, then the monthly income would comes to

Rs. 70001- (Rupees seven thousand) only ( 40o/o of

Rs. 5000/ = Rs. 2000+ Rs.5000= Rs. 70001 )

Accordingly, the annual income of the deceased is

assessed at Rs. 7000 x 12 = Rs. 84,0001- (Rupees

eighty four thousand ) per annum. The deceased at

the time of death was a bachelor, , hence as per the

guideline in Sarla Barma case , 50o/o has to be

deducted as personal and living expenses of the

deceased from the income of the deceased, then an

amount of ( Rs.84,000 -50% of 84,000=Rs. 42,0001)

Rs. 42,000/( Rupees forty-two thousand ) only comes

to be personal and living expenses of the deceased,
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then the annual loss of dependency is found to be (Rs.

84,000- Rs.42,000/) = Rs' 42,000/- (Rupees forty-two

thousand). As the deceased died at the age of 7l

years, hence as per guidelines given by the Hon'ble

Apex court in the landmark case of sarala verma &

another versus - Delhi Transport corporation &

others, 2009 (2) TAC 677 (SC), the appropriate

multiplier to be chosen for ascertaining the total loss

of dePendencY is 18.

48. Now multiplying the annual loss of dependency

of Rs. 42,0OOl x 18 = Rs.7,56,000/- (Rupees seven

lakhs, fifty six thousand )only. Besides, the loss of

dependency, claimant is entitled to compensation

towards funeral expenses, loss of love and affection

and loss of estate.

49. Accordingly as per guideline of the aforesaid

judgment, the claimant is entitled to get an amount of

Rs. 15,000/- (Rupees Fifteen Thousand) on the head

of funeral expenses; Rs. 25,OOOl- (Rupees twenty five

Thousand) towards loss of love and affection and Rs.

15,000/- (Rupees Fifteen Thousand) towards loss of

estate.

&



Loss of Dependency Rs. 7,56,000.00

Head of funeral

expenses

Rs. 15,000.00

Loss of love &
affection

Rs. 25,000.00

Loss of Estate Rs. 15,000.00

Total = Rs.8,11,000.00 ( Rupees eight Lakhs,

eleven thousand) only

Member
Motor Acclrlent Claims Trtunat

Sonitpur, Tezpur

ORDER

50. In result, the claim petition filed by the claimant

is allowed. As the offending vehicle bearing

registration No. AS-01CC-3083 (truck) is insured with

The Oriental Insurance Company Ltd., hence they

are liable to pay the compensation amount to the

claimant. Accordingly Opposite party No:3/ The

Oriental insurance company Ltd. is directed to make

the payment of Rs.8,11,000.00 ( Rupees eight Lakhs,

eleven thousand) only to the claimant with interest

thereon @ 60/o per annum, from t2.11.202L and

opposite Party No:3/ The oriental insurance company

M*.C NO. (p) 51 0F 2019.
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Ltd. is directed to deposit the aforesaid amount into

the Bank Account of the MACI Sonitpur, Tezpur, in

compliance to the guideline laid down by Hon'ble Apex

Court in Bajaj Allianz General Insurance Company -vs-

Union of India & others { Civil No: (s) 5341 2020}

through RTGS or NEFf for transfer of the same to the

claimant in her accounts within one month from the

date of receipt of the order of this tribunal , failing

which, they shall be liable to pay future interest at the

rate of Bo/o from today till its realization of the

compensation amount.

51. It is found that claimant (Cw-l), elder sister of

the deceased still unmarried and aged about 29 years

at the time of adducing her cross examination, Hence

4Oo/o of the total awarded amount is to be deposited in

FDR in the name Miss Barnali Bonia, elder sister of the

deceased for a period of 6 years in any nationalized

Bank/ post office. The original fixed deposit shall be

retained by the bank in safe custody with condition

that, the statement containing FDR number, FDR

amount, date of maturity and maturity amount shall

be furnished by bank to the claimant Barnali Bonia. No

loan, advance, withdrawal or pre-mature discharge be

allowed on the fixed deposits without permission of
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the Court and the concerned bank shall not issue any

cheque book to claimant and the bank shall make an

endorsement on the passbook of the claimant to the

effect that no cheque book have been issued and shall

not be issued without the permission of the Court.

52. The rest of the awarded amount is to be paid to

the claimant.

53. Furnish a free copy of this judgment to parties

concerned as provided u/s 168(2) M V Act within 7

(seven) days from the date of judgment.

54. Given under my hand and seal of this Tribunal

on this 22nd day of August, 2022, at Sontipur, Tezpur

Dictated and corrected by me
\*6*MEMBER, onitpur

Motor A

Membe Sonitpur
Motor rbund

(Mr. J.M.Barman)


